
 

   

SBS and Company LLP 

Chartered Accountants 

V
o

lu
m

e
- 6

9  
   

A
p

ril
-2

0
2

0
  

 P
a
g

e
s
 1

-
4

0

 

SBS 
 

Wiki 
 

monthly e-Journal   

By

F
o

r P
riv

a
te

 c
irc

u
la

tio
n

 o
n

ly



 
CONTENTS
 

EDITORIAL...........................................................................................................................1

DIRECT  TAXATION..............................................................................................................2

................................................................2TREATMENT OF GAIN/LOSS ON FOREIGN EXCHANGE FLUCTUATIONS 

 GST...................................................................................................................................21

...............21A DEEP DIVE INTO THE PLACE OF SUPPLY OF SCIENTIFIC RESEARCH TECHNICAL TESTING AND ANALYSIS SERVICES

COMPANIES ACT

........................................................................39

...............................................................................................................29

.......................................................................................29HOLDING BM AND GM - VIDEO CONFERENCE 

SPECIAL INITIATIVES BY MINISTRY OF CORPORATE AFFAIRS 



SBS Wiki  www.sbsandco.com/wiki   

1 | P a g e  

Dear Readers, 

Greetings for the season!

The uncertainty continues and across the globe, nations are fighting with this ever-growing pandemic. 
The invention for the vaccine is at a tremendous pace and I am optimistic, the human race will find a 
solution and this is not the first time we have faced with this adversity. I wish and pray that every one of us 
should be impacted at the minimum possible and situation may be restored to normalcy at the earliest. 

At times like these, in order to demonstrate the positivity and optimism, I have asked our team to work on 
the journal. The article on holding of board meeting and general meeting vide video conference in light of 
the recent MCA’s relaxation deals with various provisions relating to conduct of the board meeting and 
general meeting. The article on special initiatives taken by MCA keeping the pandemic in perspective 
details major changes at one place.

The article on place of supply in case of scientific research and technical testing and analysis services is a 
deep dive into the place of supply qua the said services. There were contradicting judgments in this space 
and the article tries to interpret such judgments and suggest a way forward. 

The article on treatment of gain/loss arising on forex fluctuations deals with position of such loss/gain pre 
and post Section 43AA vis-à-vis capital and revenue by considering various judgements in this 
connection. The question whether loss/gain arising out of a capital transaction would be eligible for 
deduction/subjected to taxpost Section 43AA read with ICDS-06, which is against the settled judicial 
principles has to be answered again by the courts. 

I hope that you will have good time reading this edition and please do share your feedback. I will also urge 
clients to mail us topics or issues on which you want us to deliberate in our future editions, so that we can 
contribute to the same. 

Thanking You, 

Suresh Babu S
Chairman &Managing Partner
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The increase in global trade and dependency on the foreign capital for the purposes of conduct of 
business in India has led to various transactions with the entities which are situated outside India. The 
business is conducted with such entities in the foreign currency unlike the Indian currency which is used 
for conduct of trade with entities located in India. As all are aware that since the rate of foreign currency is 
market driven, there may always be a difference in the value of foreign currency at which the transaction 
takes place and at which the transaction gets settled or closed for the purposes of accounting at the 
Indian entity. The difference arising from such value between the transaction date and 
settlement/closure date would give raises to gains or losses depending upon the rate of foreign currency 
on both such dates. The treatment of such foreign exchange (for brevity ‘forex’) gain/loss from the 
perspective of provisions of Income Tax Act, 1961 (for brevity ‘IT Act’) is the main object of this article. Let 
us proceed, to understand the treatment of forex gain/loss under the various provisions of IT Act. 

Introduction:

The treatment of forex gain/loss under the provisions of IT Act is guided by the residuary provisions and 
general provisions for majority of the time. The gains were taxed under the charging section that dealt 

1
with PGBP   and losses were claimed under Section 37 of IT Act. However, the gains that were arising from 
transactions which are capital in nature, the tax payer was not ready to offer any tax stating that such 
gains are capital profits and not to be taxed. On a similar footing, the Revenue tried to disallow losses 
arising from transactions which are capital in nature, stating that capital losses are not allowed. 

However, the challenge was when a loss/gain is treated as arising from capital or revenue transaction to 
determine its exclusion or allowability for computation of income.

Let us say, commission income earned in foreign currency retained with the agent of service provider 
outside India for the purposes of procurement of capital goods, when repatriated to India, since the 
procurement did not happen and on such repatriation, if the commission income yielded a gain, whether 
such a gain is to be treated as gain arising on revenue transaction (earning commission income) or on 
capital transaction (retained for procurement of capital goods)? 

Another example would be, where profits of a foreign branch of Indian company when repatriated to 
India and on such repatriation, there was a loss, whether such loss amounts to capital transaction 
(repatriation of reserves) or revenue transaction (profits from trading activity)?

Whether the loans taken from foreign country for the purposes of procurement of capital assets, and loss 
on fluctuation at the time of repayment or at the time of reinstatement amounts to capital transaction 
(since loan used for procurement of capital assets) or revenue transaction (loss arising due to fluctuation 
in the ordinary course of business and not dependent upon the asset)?

1  Profits and Gains from Business or Profession
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Questions like the above have occupied courts on various occasions and the courts have dealt them in 
their own way. The introduction of Section 43A, which dealt with treatment of forex loss/gains in specific 
instances namely in cases of imported assets has settled issues to a certain extent, leaving the scope of 
litigation for other forex items namely for treatment of forex loss where foreign loans have been used for 
procurement of non-imported assets or treatment of forex loss where foreign loans have been used for 
revenue transactions and others.

Further, things would appear to ease down with introduction of Section 43AA with effective from 01st 
2 3

April 17, which states, when read with ICDS   -06  , that any forex loss/gain pertaining to monetary items 
has to be treated as income or loss, however, unsettles certain settled issues, which we will be dealing at 
appropriate place.  

In this article, we try to formulate certain issues and then answer them at the end of the write-up looking 
the impact under different regimes namely prior and post Section 43A, prior and post to Section 43AA. In 
this exercise, we would not be concluding any aspect unless, we take the help of jurisprudence available. 

Issues:

As stated above, the taxation of forex fluctuations always centred around whether the said fluctuation is a 
capital or revenue in nature. However, to decide, whether a fluctuation arises from a capital or revenue 
item is not an easy thing for the courts. The said matter was visited by courts again and again leading to 
formulation of certain principles. Till the introduction of Section 43A with effect from 01st April 1967, the 
courts were occupied with the following questions: 

• Whether the forex fluctuation arising out of loans taken which were used for procurement of 
capital assets were capital or revenue in the nature?

• Whether the forex fluctuation arising out of loans taken which were used for purposes of revenue 
items were to be treated as capital or revenue in nature?

As stated earlier, let us examine certain important judgments which have tried to answer the above said 
questions. Since the courts would have dealt all or any of the questions in their respective judgments, we 
would not be examining the judgments qua above listed questions, but attempt at the end answering the 
above questions in light of the principles laid down by courts. Before proceeding to examine the 
judgments, let us understand the board legal position pre and post April 2017.  

Position - Pre April 2017:

Treatment of Forex Gain/Loss – Instances covered under Section 43A:

Section 43A deals with a situation where any asset is acquired from a country outside India for the 
purposes of business and if there is an increase or reduction in liability as expressed in Indian Currency (as 
compared to the liability existing at the time of acquisition of the asset) at the time of making payment 
towards the whole or part of the cost of the asset or towards repayment of whole or part of money 

2 Income Computation and Disclosure Standards
3 Effects of Foreign Exchange Rates
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borrowed by him from any person directly or indirectly, in any foreign currency specifically for the 
purposes of acquiring the asset along with interest, if any, the amount by which the liability as aforesaid is 
so increased or reduced during such previous year and which is taken into account at the time of making 
payment, irrespective of method of accounting adopted by the assessee, shall be added to, or as the case 
may be deducted from the actual cost of asset and the amount arrived at after such addition or deduction 
shall be taken as actual cost of the asset.

Hence, the provisions of Section 43A shall be applicable only if an asset is acquired from a country outside 
India and at the time of payment, there is a difference in liability, instead of treating the same as income or 
loss, the same shall be adjusted to the actual cost of the asset and the balance shall be taken as actual 
cost. This is the stark contrast between Section 43A and Section 43AA. Except for instances mentioned in 
Section 43A, all other instances would require treatment under Section 43AA. 

Treatment of Forex Gain/Loss – Other than Section 43A:

As stated in the introduction, all through this period, that is right from the inception of 1922 Act till April 
17, broadly, the courts held that if forex gain/loss is on a revenue item, it would be taken for the purposes 
of computation and in all other case, the said forex gain/loss will not be taken into consideration for the 
purposes of computation, only exception being the instances mentioned in Section 43A. 

Position – Post April 2017: 

Treatment of Forex Gain/Loss – Instances covered under Section 43A:

No major changes post April 2017 qua this section. The position as stated under ‘Position – Pre April 2017’ 
will hold good here too. 

Treatment of Forex Gain/Loss – Other than Section 43A:

Section 43AA of IT Act deals with taxation of Forex fluctuation. The said section states that subject to the 
provisions of Section 43A, any gain or loss arising on account of any change in foreign exchange rates shall 
be treated as income or loss, as the case may be, and such gain or loss shall be computed in accordance 

4
with ICDS notified under Section 145(2) . 

Section 43AA is applicable for all forex transactions including those relating to monetary, non-monetary, 
translation of Financial Statements of Foreign Operations, Forward Exchange Contracts and Foreign 
Currency Translation Reserves. In other words, except for situations stated in Section 43A, for all other 
situations, the gain/loss arising from forex transactions is to be dealt in accordance with Section 43AA 
read with relevant ICDS. 

4ICDS were initially notified vide NN 32/15 to be effective from 1st April 15. Later, NN 32/15 was rescinded vide NN 86/16. Later, 
the same ICDS were notified vide NN 87/16 notifying 10 ICDS w.e.f AY 17-18. The said notifications were challenged as ultra 
vires the provisions of the Act, principally on ground that such ICDS were aimed at nullifying various judicial precedents of 
Supreme Court and High Courts and CBDT does not have such powers. The challenge was made before Delhi High Court in the 
matter of Chamber of Tax Consultants [2017 (11) TMI 465], where the High Court struck down the notifications stating that 
they are ultra vires the Act. To overcome this decision, the IT Act was amended by introducing certain sections such as 43AA, 
43CB and 145A vide Finance Act, 2018 retrospectively to make them effective from 01st April 17. However, CBDT has not 
notified the ICDS again and the ICDS are still in force vide the NN 87/16 which  was struck down. Hence, ICDS will not come into 
effect unless same are notified again. To such an extent ICDS lacks full force as on date
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Section 145(2) of IT Act has notified 10 ICDS with effective from Assessment Year (AY) 2017-18. ICDS - 06 
deals with Effects of Foreign Exchange Rates. Para 1 of ICDS – 06 states that said standard deals with inter 
alia, treatment of transactions in foreign currencies. The treatment of foreign exchange fluctuations for 
monetary items and non-monetary items is different. 

Para 2(k) of ICDS-06 defines ‘monetary items’ are money held and assets to be received or liabilities to be 
paid in fixed or determinable amounts of money. Cash, receivables and payables are examples of 
monetary items. Para 2(l) defines ‘non-monetary items’ assets and liabilities other than monetary items. 
Fixed Assets, inventories and investment in equity shares are examples of non-monetary items. Further, 
Para 2(g) defines ‘Foreign Currency Transaction’ is a transaction which is denominated in or requires 
settlement of foreign currency, including transactions arising when a person:

• buys or sells goods or services whose price is determined in a foreign currency or
• borrows or lends funds when amounts payable or receivable are denominated in foreign 

currency or 
• becomes a party to an unperformed forward exchange contract or 
• otherwise acquires or disposes of assets, incurs or settles liabilities, denominated in a foreign 

currency

Initial Recognition:

Para 3(1) states that a foreign currency transaction shall be recorded on initial recognition in the reporting 
currency, by applying the foreign currency amount the exchange rate between the reporting currency 
and the foreign currency at the date of transaction.

Conversion at Last Date:

Para 4(a) states that at last day of previous year foreign currency monetary items shall be converted into 
reporting currency by applying the closing rate. Para 4(c) states that, for non-monetary items in a foreign 
currency, they shall be converted into reporting currency by using the exchange rate at the date of 
transaction. 

Recognition of Exchange Differences:

Para 5(i) states that in respect of monetary items, exchange differences arising on the settlement thereof 
or on conversion thereof at last day of previous year shall be recognised as income or expense in that 
previous year. Para 5(ii) states that in respect of non-monetary items, exchange differences arising on 
conversion thereof at the last day of previous year shall not be recognised as income or expense in that 
previous year. 

Exception to Initial Recognition, Conversion and Recognition of Exchange Differences:

Para 6 states that notwithstanding anything contained in Para 3, 4 and 5, initial recognition, conversion 
and recognition of exchange difference shall be subject to the provisions of Section 43A.  
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Hence, from the above, it is evident that except for the circumstances as described in Section 43A, the 
gain or loss arising from forex fluctuations on monetary items has to be treated as income or loss in terms 
of ICDS-06 read with Section 43AA. With this understanding, let us proceed to examine, the instances 
which would attract the provisions of Section 43A. 

Now, with the position prior and post April 2017 in the background, we shall examine various judgments 
which would help out to answer the issues framed. 

In the matter of Tata Locomotive and Engineering Co Limited – Supreme Court: 

In the facts of this matter, the assessee is in the business of manufacture of locomotives boilers and 
locomotives, for the purpose of manufacturing activity had to make purchases of plant and machinery in 
USA. With the sanction of Exchange Control Regulator, it had remitted to its agent in USA an amount of 
$33,850.  As selling agent for Baldwin Locomotives Works of USA for the sale of their products in India, the 
assessee incurred certain expenses and also earned commission of $36,123. With the permission of 
Exchange Control Regulator, the Assessee has requested the Baldwin to deposit the commission and 
reimbursement of expenses with its agent M/s Tata Inc, New York. 

The letter written to Exchange Control Regulator, the assessee has stated that the said amounts will be 
used for purchase of capital goods and not for any other purposes. The commission income earned is 
however offered to tax in India in respective assessment years. The pound sterling and with it the Indian 
Rupee were devalued on September 1949. Thereafter, the assessee found it would be more expansive to 
buy American goods and also noted that the Government of India has put some sanctions on purchase of 
goods from USA. 

The assessee then permission with Exchange Control Regulator has brought back the amounts retained 
with its agent into India. The said amounts when brought back have led to realisation of profits due to 
exchange fluctuations. 

The Revenue contends that the said profits were pertaining to commission income, which was earned by 
assessee from Baldwin, which would be revenue in nature and accordingly the profit arising from such 
revenue item would be subjected to tax, since it is a profit incidental to business. The assessee however 
contends that since the amounts were retained outside India for the purposes of procurement of capital 
goods, any gain arising on forex account pertains to fixed capital and accordingly not subjected to tax. 

5The tribunal has not agreed with the view of the assessee and accordingly upheld the order of AO  . The 
6

matter travelled to SC  , wherein the court stated that the act of retaining the monies in USA for capital 
purposes after obtaining the sanction of Reserve Bank was not a trading transaction in the business of 
manufacture of locomotive boilers and locomotives, it was clearly a transaction of accumulating dollars 
to pay for capital goods, the first step to the acquisition of capital goods. Hence, the surplus attributable 
to $36,123 was capital accretion and not profit taxable in the hands of assessee.

5All through the article, we refer the first authority as ‘AO’ – Assessing Officer, for the convenience of reader. 
6Honourable Supreme Court
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Take-Aways:

The SC stated that once the amounts are retained with the agent for the purposes of procurement of 
capital goods, the said amount would lose its character of revenue even though the amounts retained 
were from originally from a revenue item like commission income. The SC stated that Revenue would not 
had any issue, if the amounts were remitted to India and then sent back to New York for the purposes of 
procurement of capital goods. Since, in the case, with permission of RBI since the assesse has retained 
such amounts for the purposes of capital goods, the same would obtain the nature of capital even though 
the said capital goods were not ultimately purchased. The SC has culled out the intention of retention from 
the letter written by assessee to RBI and accordingly held that the gain arising due to forex fluctuation is 
capital in nature and no tax is to be paid. The SC further referred to the decision of European Court in the 

7
matter of Davies (H.M Inspector of Taxes) v. The Shell Company of China Limited   and arrived at the above 
conclusion.   

In the matter of Bestobell (India) – Supreme Court: 

In the facts of this matter, the assessee has taken loan from parent company for the purposes of execution 
of works in India. The terms of the contract state that the loan has to be repaid within one year or 
availability of funds whichever is earlier. On the balance sheet date, the loan was outstanding and the fall 
in rupee made assesse to account for additional loss for the repayment of loan. 
The assessee claimed that such loss is revenue in nature and should be allowed. However, the Revenue 
claims that such loss is arising out of capital transaction and hence capital loss. The court held that the loss 
arising from devaluation of rupee on outstanding loan cannot be considered as extra expenditure to be 
incurred for meeting the debt like postal expenses or bank charges or as extra expenditure resulting in a 
business loss of revenue nature. If there had been a devaluation in favour of the assessee as a result of 
which the assessee had to pay less to its creditors, the surplus would arising would have been of capital 
nature and could not have been assessed in the hands of assessee as a business profit. Conversely, as a 
result of the exchange rate going against the assessee, the loss which the assessee incurred cannot be 
held to be revenue loss.

7The assessee involved therein was a British Company which carried on the business of sale and distribution of petroleum 
products in China and it employed a number of Chinese Agents to whom such petroleum products were consigned. Each agent 
is required to deposit certain sums in Chinese Dollars and the company was empowered to use the deposit it liked. The deposit 
carried an interest at fixed rate. The Company has deposited the Chinese Dollars in Shanghai Banks. When war broke out 
between China and Japan, the Company has sold the Chinese Dollars for Sterling and deposited such amount with its parent 
company. Subsequently, when the Company closed its business through Chinese Agents, had to repay the deposit amounts 
and then due to depreciation of the Chinese Dollars qua Sterling, the Company gained profits due to incurring of lower 
amounts in Chinese Dollars for settlement of their claims. The said profit was not offered to tax and the Revenue wanted to 
charge tax on said amount and the Company claimed that the same was Capital Profit and not subjected to tax. The Court held 
that the same was not trading profit, but simply equivalent to appreciation of capital asset not forming part of the assets 
employed as circulating capital in trade and therefore not assessable to tax. 
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Take-Aways:

Even though, this judgment is post Tata Locomotive and Engineering Co. Limited’s verdict, the SC has not 
referred the later for arriving at the said conclusion. The SC went to state that since the loss arising was not 
similar to the expenditure a company would incur on postal expenses or bank charges, the said loss cannot 
be allowed as revenue in nature. Further, the SC went on to state that the same is also not allowed as 
revenue in nature since, if there was a gain, the assessee would not have offered it to tax. From the above 
judgment, it is clear that the SC has not undertaken the analysis as to whether the forex loss was arising 
out of a capital or revenue nature but simply concluded that the forex loss cannot be allowed as revenue 
nature despite the said loan is used for the purposes of working capital/business. Hence, to this extent, 
this judgment needs a re-look. 

In the matter of Sutlej Cotton Mills Limited – Supreme Court:

In the facts of this matter, the assessee was engaged in the business of manufacture and sale of cotton 
fabrics. The assessee had a cotton mill in West Pakistan and such cotton mill has earned good amount of 
profit for the period ended 31st March 1954. Since the assesse was taxed on accrual basis, the profits of 
West Pakistan branch has been included in the profits of Indian Company and tax was paid accordingly 
after taking the benefit of double taxation relief in accordance with treaty existed therein.

When the profits were offered to tax in India, the exchange rate between Pakistan and India stood at 100 
Pakistani Rupees being equal to 144 Indian Rupees. Later when Indian company has applied for 
repatriation of certain amounts of profits lying at West Pakistan branch, the exchange rate existed was 
100 Pakistani Rupee being equal to 100 Indian Rupees and accordingly the Indian company, realised the 
same amount that has been applied for repatriation. 

The Indian company hence claimed a loss of amount due to foreign exchange fluctuation under Section 
8

10(1)  of Income Tax Act, 1922. The tax was paid at 144 Pakistan Rupees but realisation happened at 100 
Pakistan Rupees. The Income Tax Officer has not allowed such deduction which has arisen due to foreign 
exchange fluctuation stating that such loss is due to state action and not relating to the business of 
assessee. The assessee has approached the High Court against such an order but could not succeed. Then 
the assessee has approached the SC. 

The SC after placing reliance on various English Judgements has held that any devaluation of foreign 
exchange on account of trading asset would be trading loss and on account of capital asset would be 
capital loss. The SC also formulated a test in a way by asking the question whether the loss was in respect 

9of circulating capital   or in respect of fixed capital. If it was pertaining to circulating capital, then it would 
be revenue loss which should be allowed and if it was pertaining to fixed capital, then it would be capital 
loss which should not be allowed as deduction. 

8Akin to Section 37(1) of IT Act, 1961
9The court further proceeded to refer to Adam Smith’s ‘Wealth of Nations’ to describe ‘fixed capital’ and ‘circulating capital’. A 
‘fixed capital’ as what the owner turns to profit by keeping it in his own possession and ‘circulating capital’ means capital 
employed in the trading operations of the business and the dealings with it comprise trading receipts and trading 
disbursements, while ‘fixed capital’ means capital not so employed in the business, though it may be used for manufacturing 
purposes of business, but does not constitute capital employed in the trading operations of the business.
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Accordingly the SC remanded the matter to the lower authority to examine, whether the amounts which 
the assessee Indian company repatriated constitutes ‘circulating capital’ or ‘fixed capital’ to determine 
the deductibility of the loss. This judgement forms base for all the future judgments till date. 

Take-Aways:

The SC has rightly held that in order to decide whether a forex gain or loss is taxable or allowable, the 
important question that needs to be addressed is whether the said gain or loss is arising from the fixed 
capital or circulating capital. The SC has referred and followed the principle laid down by European Court 
in The Shell Co of China Limited (supra) [which was also relied by SC in the matter of Tata Locomotive and 
Engineering Co Limited (supra)]. This judgment lays down an important observation to decide the fate of 
forex gain/loss. If the forex gain/loss is arising from a fixed capital, the same would be capital in nature 
and not allowed as loss or taxed. In other cases, the same is to be treated as arising from circulating capital 
and accordingly to be allowed as deduction or taxed. 

In the matter of Union Carbide Limited – Supreme Court: 

In the facts of this matter, the assesse took a loan from Export Import Bank of Washington for making 
payment in United States of America (USA), the price of capital, plant and machinery purchased for new 
project. The loan was taken and repayable in dollars. Out of this loan, payment was made to various 
supplier in USA for purchase of such assets. On the balance sheet date, the value of rupee devalued and 
accordingly liability to pay loan has increased. 

The assessee has claimed the said loss as expenditure, whereas AO has not accepted stating that the loss 
was on loan which was used for purchase of capital assets and hence capital in nature. The Appellate 
Commissioner and Tribunal followed the AO’s order. The SC following the earlier decision in Sutlej Cotton 
Mills Limited (supra), has held that since loss was arising on account of fixed capital, the same cannot be 
allowed as revenue expenditure.

Take-Aways:

The SC held that, where profit or loss arises on account of appreciation or depreciation in the value of 
foreign currency held by it, on conversion into another currency, such profit or loss would ordinarily be 
trading profit or loss if the foreign currency is held on revenue account or as a trading asset or part of 
circulating capital embarked in the business. But, if on the other hand, the foreign currency is held as 
capital asset or as fixed capital, such profit or loss would be of capital nature. The SC has followed the ratio 
laid down in its earlier decision of Sutlej Cotton Mills Limited and stated that since the loan is taken for 
purchase of assets, the same is not to be allowed as revenue expenditure. The issue in the current case 
pertains to Assessment Year 1967-68 and the Section 43A being inserted with effect from 01.04.1967, it 
appears the SC has used only Section 43A for the purposes of interpretation of another issue involved in 
the same matter dealing with development rebate.
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In the matter of Bharath General Textile Industries Limited – Calcutta High Court:
 
In the facts of the matter, the assessee has borrowed a certain amount of Japanese Yen for setting up a 
capital asset. The said loan was repayable in instalments in Japanese Yen. In order to repay the 
instalments of price of machinery purchased on deferred payment basis, the assessee has to pay and 
additional amount due to day to day fluctuation in the exchange rate. The assessee has claimed the said 
loss, which was negatived by AO but allowed by Tribunal. The assessee conceded that the loss on account 
of devaluation is covered by Section 43A and since in the instant case, the loss was due to fluctuation and 
not devaluation and accordingly such loss has to be allowed as revenue expenditure. 

Further, the assessee has purchased a capital asset and the purchase price was converted into loan which 
was repayable in instalments. Thus the expenditure was on capital account and cannot be deductible. 
Followed the SC decision in Sutlej Cotton Mills Limited (supra). 

Take-Aways:

The Calcutta HC stated that there is no qualitative difference in additional expenditure incurred due to the 
fluctuation or devaluation in the exchange. But whether the expenditure involving this additional liability 
will be allowable or not in computing the profit will depend on whether the expenditure is on capital or 
revenue account. It is the nature and character that would determine the question. The HC following the 
decision of SC in the matter of Sutlej Cotton Mills Limited (supra) has rejected the allowability of 
expenditure. A Special Leave Petition was filed before SC was dismissed.

In the matter of Periyar Chemicals Limited – Kerala High Court:

In the facts of the matter, the assessee was a public limited company carrying on the business of 
manufacture and sale of chemicals. The company imported machinery from Germany and for that 
purpose, it had availed of a foreign currency loan of Deutsche Marks 7,36,855 from a German company 
through the ICICI Bank. 

The loan was to be repaid in German currency in instalments spread over a number of years. At the time 
when the loan was taken, the exchange rate was Rs. 2,258 for one Deutsche Mark. During the accounting 
year ending on June 30, 1975, the assessee had paid an instalment of 1,13,700 Deutsche Marks. On the 
date of payment due to forex fluctuation, the assessee has to incur additional amount to repay the 
instalment. Such additional amount was claimed as revenue deduction for which the AO has not 
accepted and Tribunal has upheld the AO’s order. The matter when reached the HC, the court held that 
such an expenditure pertains to the capital asset and accordingly disallowed the expenditure. 

Take-Aways:

The Kerala HC following the decisions of Supreme Court in Tata Locomotive and Engineering Co Limited, 
Sutlej Cotton Mills Limited and Union Carbide India has not allowed the said expenditure as revenue. 
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In the matter of Calcutta Electric Supply Corporation Limited – Calcutta High Court:

The assessee, a foreign company, claimed the following deductions - the extra amount remitted for 
purpose of distribution of dividend on account of devaluation of the Indian rupee, additional expenses 
incurred due to devaluation in redeeming its sterling debentures. 

The AO has disallowed the expenditure stating that such an expenditure was not stated in Section 36 and 
since this was not an expenditure incurred wholly for the purposes of business, the assesse cannot claim 
the forex loss on dividends under Section 37. The Court held that once dividend was declared, the 
assessee as a company was bound to pay the same to the shareholders and a liability arose which had to 
be met by the assessee. The extra amount which had to be paid on account of devaluation of the Indian 
rupee was laid out for purposes of business and was deductible as such. 

The Court held that it had been found that the money borrowed on debentures had been utilised for 
financing a capital expenditure programme. The extra amount paid on account of devaluation of the 
Indian rupee in redeeming its debentures was capital expenditure. It was not deductible. Followed the 
Bestobell (India) Limited judgment. 

Take-Aways:

This is one of the matters where the court has an occasion to examine the allowability of forex loss as 
deduction arising on a revenue item. The Court stated that once the dividends are declared, the company 
is under statutory obligation to pay the same and accordingly forex loss on such dividends is allowable 
expenditure. Whereas, the forex loss arising on money borrowed on debentures which has been utilised 
for purpose of capital expenditure programme was disallowed stating that the same was capital in nature 
by following the Bestobell (India) judgment (supra). 

In the matter of Tata Iron & Steel Co Limited – Supreme Court:

In the facts of the matter, the assessee-company has reduced the forex gain while repaying the 
instalments of the foreign loan, from the actual cost of the asset and claimed deprecation on the balance. 
Further, in the same year, the assessee-company has increased the actual cost by adding the forex loss on 
capital account and claimed depreciation on the same. 
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This was pertaining to Assessment Year 1960-61, at time where the provisions of Section 43A were not on 
the statute book. The HC has allowed the claim of the assessee-company by following its own decision in 

10
the matter of Tata Hydro-Electric Power Supply Co Limited . The revenue went on appeal before SC 
stating that the HC has relied on the judgment which deals with Section 43A and in the instant case, for 
the assessment yearsin question, the provisions of Section 43A does not apply and accordingly reliance 
by HC was unwarranted. The SC interestingly accepted the contention of the Revenue but continued to 
hold that the conclusion of HC was not erroneous. 

Take-Aways:

The SC has stated that what is actual cost must depend upon the amount paid by the assessee to acquire 
the asset. The amount may have been borrowed by the assessee, but even if the assessee did not repay the 
loan it will not alter the cost of the asset. What has to be borne in mind is that the cost of asset and the cost 
of raising money for purchase of the asset are two different and independent transactions. The SC held 
that mode of repayment of loan has nothing to do with the actual cost of asset. It further stated that 
raising of loan for the purposes of purchase of asset is different from the purchase of asset and both of 
them are two different transactions. By stating so, the SC has stated that for all the matters which are not 
coming after the introduction of Section 43A, the actual cost cannot be altered based on a subsequent 
event, that is forex fluctuation. This was an interesting view which did not surface till that point of time. 

In the matter of Woodward Governor India Private Limited – Supreme Court:

The SC had another occasion to deal with the issue whether the loss arising out of foreign exchange 
fluctuations in terms of revenue items can be allowed under Section 37(1) for the purposes of income tax 
at each balance sheet date despite of the fact that the payment for such item has not arisen. Further, the 
loss arising out of foreign exchange fluctuations on balance sheet date in terms of capital items can be 
adjusted to the actual cost in terms of Section 43A despite of the fact that the same was not paid during 
the year. 

The SC has stated that for the purposes of Section 37, the word ‘expenditure’ includes ‘loss’ and the 
assessee can be allowed deduction of loss which was arising out of adoption of AS-11 for the revenue 
items and there is no necessity that the loss has to be allowed on actual incurred basis. As far as the capital 
assets are concerned, the SC has allowed the loss to be adjusted to the actual cost despite there being no 
payment during the year. The SC has held that the amendment to Section 43A which allows changes to 
actual cost based on payment is prospective and does not apply to the period under consideration. 

10In this matter, the Bombay HC was dealing with depreciation allowance qua forex loss arising on loans which were used for 
purchase of capital assets. The forex fluctuations were added to the actual cost and depreciation was claimed in accordance 
with Section 43A. The Revenue argued that the provisions of Section 43A are applicable prospectively and in the instant case, 
since the capital assets were purchased prior to introduction of Section 43A, the provisions of said section cannot be applied to 
assets which were purchased prior to introduction of such section. The Bombay HC stated that there is no doubt to state that 
the provisions of Section 43A are applicable prospectively, however, there is nothing in the text of Section 43A, which stated 
that the said provisions will be applicable only for assets which are acquired post introduction of Section 43A. Hence, the forex 
loss which arose after introduction of Section 43A qua assets which are purchased prior to Section 43A are allowed to be added 
to actual cost and accordingly depreciation on such increased actual cost should be allowed. 
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Take-Aways:

The SC has held that forex loss on revenue items can be claimed as expenditure under Section 37 in the 
year which such loss was accrued and need not wait till the date of actual payment. The forex loss on 
revenue items can be claimed on accrual basis. Further, the SC has also cleared that the amendment to 
Section 43A which allows changes to actual cost based on the actual payment is prospective. 

11
In the matter of Cooper Corporation (P) Limited – Pune ITAT  

The facts in the matter of this case, is that a foreign currency loan was availed by the assessee and utilised 
the same for acquisition of assets and expansion of project. On the year end, the outstanding foreign 
currency loan is required to be translated into Indian Rupees by applying the foreign exchange rate as on 
closing day of reporting period and the net exchange difference resulting in translation is required to be 
recognized as  income or expense for the respective financial period as per the Accounting Standard -11 
issued by ICAI. 

The assessee has initially availed loans from Indian Banks and the said loans are converted to foreign 
currency loans in order to take benefit of lower rate of interest on such foreign currency loans vis-à-vis 
loans in Indian currency, leaving an exposure to changes in foreign exchange. Because of stronger US 
Dollar, the assessee at year end has incurred a loss on such foreign currency loan. The said loss was 
claimed as deduction under Section 37(1) of the Act. The AO has rejected the plea of the assessee on 
various grounds, one of them being that such loss is on account of loans used for purposes of acquisition 
of capital assets and accordingly the loss is capital in nature and the same cannot be allowed under the 
provisions of Section 37(1) of the Act. 

The ITAT has held that in absence of applicability of Section 43A and in absence of any provisions of the 
Income Tax Act dealing with issue, claim of exchange fluctuation loss in revenue account in accordance 
with generally accepted accounting standards notified by ICAI, conversion of foreign currency loans 
which led to loans, were dictated by revenue considerations towards saving interest costs etc., the loss 
can be allowed under Section 37(1) of the Act. 

Take-Aways:

The ITAT has held that such loans were initially taken in Indian currency and later converted them to the 
foreign currency in order to save interest and on assumption that there will be no loss arising on foreign 
exchange fluctuation. The ITAT has also stated that there was no dispute the fact that the acquisition of 
capital assets/expansion of projects etc from the term loans taken are completed and the assets so 
acquired have been put to use. As a consequence, the loss occasioned from foreign currency loans so 
converted is post facto subsequent to capital assets having been put to use. The ITAT also has examined 
the provisions of Section 43A and stated that the same would not be applicable to the facts of the instant 
case for the reason that the assets are procured within India, whereas Section 43A shall be applicable in 
case of asset purchase outside India. Then the ITAT has proceeded to examine the issue, whether the loss is 
on revenue or capital account has to be tested in light of generally accepted accounting principles, 
pronouncements and guidelines etc. 

11  Income Tax Appellate Tribunal 
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The ITAT has proceeded thereafter to examine the provisions of Section 43(1) of IT Act which deals with 
‘actual cost’. The ITAT has stated that despite there are number of explanations dealing with ‘actual cost’ 
in various circumstances, there is no explanation which deals with any gain or loss on foreign currency 
loan acquired for purchase of indigenous assets will have to be added or reduced to the cost of assets. 
Accordingly, ITAT has stated that nothing can be added or reduced to actual cost of assets except a 
situation which is envisaged in Section 43A because of its non-obstinate clause. Thereafter, the ITAT has 
referred to the decision of Honourable Supreme Court in the matter of Tata Iron & Steel Company 
Limited (supra) and stated that the activity of loan repayment and actual cost of asset are two different 
things and cannot be read one into another. Then, the ITAT proceeded to examine the provisions of 
Section 36(1)(iii) and stated that the utilisation of loan for capital account or revenue account purpose has 
nothing to do with allowability of interest expenditure. The only restriction to Section 36(1)(iii) is that 
interest till the date of asset being put to use is not allowed as revenue deduction. In other words, the ITAT 
has held that interest is allowed as revenue expenditure after the asset is being put to use even though the 
interest expenditure is pertaining to capital account. The ITAT then stated that impugned fluctuation loss 
therefore has a direct nexus to the saving in interest costs without bringing new capital asset into 
existence. Since the business exigencies are implicit as well as explicit in the action of the assessee and the 
argument that the act of conversion has served a hedging mechanism against revenue receipts from 
exports also portrays commercial expediency, the interest can be held to be related to revenue account 
and accordingly eligible for deduction under Section 37(1).  

In the matter of TVS Motor Company Limited – Chennai ITAT

In the facts of this matter, the assessee has taken external commercial borrowing (ECB). The actual loss on 
exchange difference in repayment of ECB which was used toward non-imported assets was claimed as 
revenue expenditure. The Revenue has disallowed such expenditure and allowed depreciation on the 
extent of loss instead of completely allowing the loss. 

The assessee claimed before the Tribunal that the actual loss on exchange difference in repayment of ECB 
should be allowed as revenue expenditure on the ground that provisions of Section 43A shall not be 
applicable and placed reliance on judgement of Cooper Corporation (supra). However, AO invoked the 
provisions of the Section 43A and accordingly allowed depreciation. The ITAT placing reliance on Cooper 
Corporation (supra) has allowed the actual loss as revenue expenditure. 

Take-Aways:

12The ITAT has relied upon the judgment of ITAT Pune in Cooper Corporation (supra)  and passed order in 
favour of assessee. The ITAT has not made any specific observations as to the actions of AO invoking 
provisions of Section 43A.  

12The same judgment was followed by Pune ITAT in the matter of Neuman & Esser Compressor Application Centre Private 
Limited [2019 (6) TMI 1434 – ITAT Pune], Sri Ramadas Paper Boards (P) Limited [2019 (8) TMI 613- ITAT Hyderabad] and Hueco 
Electronics (I) Pvt Limited [2020 (2) TMI 419 – ITAT Pune]
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In the matter of Country Club Hospitality & Holidays Limited – Hyderabad ITAT:

In the facts of the matter, the assessee company has raised term funds from international market by 
issuing Foreign Currency Convertible Bonds (FCCB), which is having the convertible option to equity 
shares or repayment of bonds after 5 years. The assessee has incurred forex loss of Rs 21.92 Crores on 
FCCB and the assessee has re-instated the bonds at currency rates prevailing at year end and the 
difference is transferred to ‘Foreign Currency Monitory Translation Difference Account’ to be written off 
over a period of 3 years accordingly for the relevant assessment year under consideration, the assessee 
has written off 1/3rd of such loss to profit & loss account. 

The AO in light of CBDT Circular stated that where the financial instruments are valued at market price so 
as to report the actualvalue on the reporting date which is required from the point of view of transparent 
accounting practices for the benefits to the shareholders of the company, but is notional loss as the asset 
continues to be owned by the company and accordingly held that was a notional loss and cannot be 
allowed. The ITAT by placing reliance on judgement of Supreme Court in the matter of Woodward 
Governor India Private Limited (supra) has held that such loss is not a notional loss and accordingly can be 
allowed. 

The AO has disallowed the loss on the other ground stating that loss on FCCBs is capital loss and not a 
revenue loss. The ITAT following the decision of M/s Crane Software India Limited has held that the 
expenses relating to FCCBs till they get converted into equity are to be considered as revenue and 
accordingly allowed the loss. 

Take-Aways:

The ITAT has followed the decision of Woodward Governor India Private Limited (supra) and held that loss 
on balance sheet is not a notional loss and can be claimed. 

Responses to Issues:

Geared up with above rationale from various judgements, now let us proceed to examine each issue and 
try to address them under different regimes namely, pre and post Section 43A and pre and post Section 
43AA. 
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Whether the forex fluctuation arising out of loans taken which were used for procurement of capital 
assets were capital or revenue in the nature? 

Regime Treatment

Pre-Section 43A • The Supreme Court in the matter of Tata Locomotives & Engineering Co 
Limited (supra) has held that once it is identified that the purpose of 
retention of forex was for the procurement of capital goods, any forex 
fluctuation thereof shall be on capital account. 

• The Supreme Court in the matter of Sutlej Cotton Mills Limited (supra) 
has held that the taxability of forex fluctuations is completely dependent 
upon, whether such fluctuations arise on account of fixed capital or 
circulating capital. If the same is on account of fixed capital, the loss 
cannot be allowed and gain cannot be charged. However, if the same is 
on account of circulating capital, then the loss can be allowed and gain 
shall be charged. 

• The Supreme Court in Union Carbide Limited (supra) has held that loan 
which was taken for the procurement of assets would be capital in 
nature by following the decision of Sutlej Cotton Mills Limited (supra). 

• Hence, from the above, it is evident that the position pre-Section 43A 
would be, that if the forex loss (because of re-instatement or actual loss) 
is arising on loans used for procurement of capital assets, then such loss 
would be treated as capital loss and accordingly not allowed. If the loans 
would have resulted in forex gain (because of re-instatement or actual 
gain), the same would be not subjected to tax.

Post – Section 43A • If the loan falls under the ambit of Section 43A, then the loss or gain shall 
be adjusted to the actual cost of the asset and on the revised value, the 
assessee can claim depreciation. This is better when compared to 
previous position, since in the previous case that is prior to Section 43A, 
the loss is not even considered for depreciation.
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Pre – Section 43AA • If the loan does not falls under the ambit of Section 43A, then the loan 
has to be dealt in accordance with the general provisions of the Income 
Tax Act. 

• If one adopts the rationale of Honourable Supreme Court in Sutlej 
Cotton Mills Limited (supra) and other decisions which followed it, since 
the forex fluctuation is as a result of loan which has been used for 
procurement of capital asset, then such forex fluctuation would assume 
the character of capital. 

• Once the same is to be treated as capital, the loss cannot be claimed as 
expenditure under Section 37 since the said section does not allow 
claiming of expenditure which is capital in nature. 

• A question may arise that, whether loss if at all can be claimed under 
Section 37, since the said section deals with expenditure but not loss. 
However, the Supreme Court in the matter of Woodward Governor India 
Private Limited (supra) has held that the phrase ‘expenditure’ which was 
used in Section 37 covers ‘loss’ also. Hence, the forex loss cannot be 
claimed under Section 37. 

• Since the same cannot be claimed as loss under Section 37, a question 
may arise, whether the said loss can be adjusted to actual cost, in order 
to arrive at revised actual cost and accordingly claim depreciation on the 
same, in similar terms as done for Section 43A. 

• This cannot be done because, there is no section which permits the 
same. In certain cases, AO has resorted to such an action, but the same is 
doubtful in absence of any specific provision to support such an action. 

• However, if one adopts the decision of Supreme Court in the matter of 
Tata Iron and Steel Co Limited, the loss/gain can be adjusted against 
actual cost and depreciation can be claimed on the revised actual cost. 
The Supreme Court in the subject matter held that repayment of loan 
has nothing to do with actual cost of asset. It stated that raising of loan 
for the purpose of purchase of asset is different from the purchase of 
asset and both of them are two different transactions and one cannot 
influence the other. But it appears that while coming to the above 
conclusion, the Supreme Court has not referred to any of the previous 
judgments of its own and proceeded to lay down a new law. Hence, this  
judgment has to be taken with such caution. 
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• Further, by adopting and following the above judgment, the Pune ITAT 
in the matter of Cooper Corporation (P) Limited (supra) has held that in 
absence of any provisions of IT Act to deal with treatment of loss arising 
from loans which are used for procurement of assets and Section 43A 
being not applicable, the forex loss should be taken under revenue 
account by adopting the accounting standards issued by ICAI. 

• However, in Cooper Corporation (P) Limited (supra), the ITAT has also 
observed that the loss was arising on loans which were used for 
procurement of capital assets/expansion of project and such assets 
were put to use. In other words, the forex loans on loss was arising on 
re-instatement of loans which were used for procurement of assets and 
such forex loss was pertaining to the period where post such assets 
were put to use. 

• Whether this particular fact made the ITAT to lean in favour of allowing 
the forex loss as revenue loss is not clear from the text of the 
judgement. However, the judgment makes reference to Section 
36(1)(iii) and states that the utilisation of loan for capital or revenue 
account purpose has nothing to do with the allowability under Section 
36(1)(iii) and only restriction vide proviso to said section is that, the 
interest cannot be claimed as deduction till the period such asset was 
put to use and once the asset is put to use, the interest is allowed as 
deduction despite the fact that such interest pertains to the funds used 
for purpose of acquisition of capital assets. 

• The fact is that following Cooper Corporation (P) Limited, there are 
many judgments which has held that such forex loss can be claimed as 
revenue loss under Section 37. 

Post – Section 43AA • After introduction of Section 43AA, if the loss is pertaining to a 
monetary item, the same shall be allowed as deduction in computation 
of profits and gains. 

• Since the foreign currency loan is a monetary item in terms of definition 
laid out in ICDS-06, the loss arising from such foreign currency loan shall 
be allowed as deduction irrespective of the fact that the same is used 
for procurement of capital assets. In a way, the treatment under Section 
43AA nullifies the decision of Supreme Court in the matter of Sutlej 
Cotton Mills Limited (supra) and upholds the decision of Supreme Court 
in the matter of Tata Iron & Steel Co Limited and Pune ITAT’s decision in 
the matter of Cooper Corporation (P) Limited. 
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• However, the story goes good as long as the forex fluctuation is loss. If 
the forex fluctuation ends up in gain and if the assesse is asked to pay tax 
in terms of ICDS-06 read with Section 43AA, then the assessee may turn 
on to place reliance right from Supreme Court judgments from Tata 
Locomotive and Engineering Co Limited, Sutlej Cotton Mills Limited and 
various others and claim that such profits are not taxable. 

• The assessee can take aid of the preamble of ICDS-06 which states that in 
case of conflict between provisions of IT Act and ICDS, the provisions of 
the IT Act shall prevail. Accordingly, since capital items are not subject 
matter of tax, the assessee can very well claim that to such an extent the 
provisions of ICDS will not be applicable and accordingly such forex gains 
may not be brought to tax. However, this has to be tested in the days yet 
to come.  

Whether the forex fluctuation arising out of loans taken which were used for purposes of revenue items 
were to be treated as capital or revenue in nature?

Regime Treatment

Pre-Section 43A • The Supreme Court in the matter Bestobell (India) (supra) has examined 
the subject issue. In the said matter, a loan was taken for the purposes of 
execution of certain works in India by a subsidiary company from the 
parent company. The loss arising on forex fluctuations was not allowed 
as deduction stating that the forex loss cannot be considered as extra 
expenditure for meeting the debt like postal expenses or bank charges 
or as extra expenditure resulting in business loss of revenue nature. 

• Basis above rationale, the Supreme Court held that forex loss on loans 
which were used for purposes of execution of works (which leads to 
revenue profits) as capital loss. Well, this judgement is prior to the 
judgment of Supreme Court in the matter of Sutlej Cotton Mills Limited, 
where the principle of fixed capital and circulating capital was discussed. 
Hence, the judgment in Bestobell (India) has to be taken with such 
caution. 

Post – Section 43A • Since the loan is used for the purposes of revenue items, the provisions 
of Section 43A would not have any role to play and accordingly there 
would not be any impact on such forex fluctuation arising of such loans 
even after introduction of Section 43A. 
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• In continuation to the position under ‘Pre-Section 43A’, the assessee 
can very well now make arguments that based on the judgement of 
Supreme Court in the matter of Sutlej Cotton Mills Limited (supra) and 
argue that since the forex loss is arising out of loan which is used for 
working capital or revenue items, the same would be on account of 
circulating capital and accordingly should be allowed as loss. Further, 
reliance can be placed on the judgement of Calcutta Hight Court in the 
matter of Calcutta Electric Supply Corporation Limited (supra), where in 
the forex loss arising on payment of dividends is held to be on revenue 
account and thereby allowed the same as deduction. The assesse can 
also place reliance 

• The assessee can also take a plea that when the forex loss arising on 
loans used for procurement of capital assets was itself allowed as 
revenue expenditure under Section 37 in the matter of Cooper 
Corporation (P) Limited (supra), TVS Motor Company Limited (supra) 
and various other judgements that followed Cooper Corporation (P) 
Limited, the forex loss arising on revenue items has to be definitely 
allowed.

• One another challenge that the assessee would face is that the forex 
loss if it is on account of re-instatement at the year end, then the AO 
may deny the loss stating that the same is notional loss and not on 
actual account. Since, Section 37 allows actual loss and not notional 
loss, the deduction may be disallowed under Section 37 despite of the 
fact, that AO has accepted such loss to be revenue loss in the first place. 

• However, the assesse can rely on the judgment of Honourable Supreme 
Court in the matter of Woodward Governor India Private Limited, 
wherein it was stated that loss which was recognised as a consequence 
of Accounting Standard -11 is not a notional or contingent loss and 
should be allowed as deduction under Section 37. 

• There would not be any issue post introduction under Section 43AA 
because the said section states that forex fluctuations arising from 
monetary items has to be taken for the purposes of computation of 
income. The above treatment would put rest to certain judicial 
precedents like Bestobell (India) Limited and others which followed 
them. 

Pre – Section 43AA

Post – Section 43AA

This article is contributed by  & CA Sri Harsha Vardhan  K Partners of SBS and Company LLP,
 Chartered Accountants. The authors can be reached at    & harsha@sbsandco.com 

CA Suresh Babu S 
suresh@sbsandco.com 
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Introduction:

Ever since the introduction of negative based taxation effective from 01.07.2012 under the pre-GST era, 
the cross-border services by way of scientific research, technical testing or analysis services have 
undergone huge litigation as to whether these services are to be considered as exported services or not. 
The issue remained status quo even under the GST regime. Amid this ambiguity, certain scientific 
research, testing, and analysis services related to Pharma Sector got relief with specific notification 
notifying their place of supply as that of the location of the recipient of the supply. In this backdrop, let us 
do a deep dive into this issue by analyzing the position under Service Tax and GST laws.

Statutory Background under Service Tax and GST:

1Under the service tax regime, in terms of Rule 6A of the Rules  , a service is said to be exported if the 
service is undertaken by a service provider located in India, the service recipient located is outside India, if 
the place of provision of said service is outside India and the consideration has been received in 
convertible foreign exchange. The place of provision of the service shall be required to be determined in 
terms of Place of Provision of Service Rules, 2012.

Coming to GST regime, the term ‘export of services’ is defined in an identical manner as that under Rule 
2

6A of the Rules (supra) under Section 2(6) of ITAct . Accordingly, a service is exported if the supplier is in 
India, the recipient is located outside India, the place of supply of the service is also outside India and the 
consideration for the service has been received in convertible foreign exchange. The place of provision of 
service undertaken with respect to those services where either the supplier or the recipient is located 
outside India shall be determined in terms of Section 13 of IT Act. 

In view of the understanding of the concept of export of service under Service Tax and GST, it is clear that 
place of supply/place of provision is one of the important aspects which determines whether a service is 
exported or not. Under the Place of Provision of Service Rules, 2012, Rule 3 is the general rule which 
provides for determination of place of provision of service in case of services not covered by any of the 
other rules. Accordingly, the place of provision of services not covered by other rules is the location of the 
recipient of service.

Rule 4provides for determination of the place of provision of service with respect to performance-based 
services. sub-clause(a) provides that the place of provision of service in respect of the goods that are 
required to be physically made available by the service receiver to the service provider or to any person 
acting on behalf of the service provider to provide the service shall be the location where the services are 
actually performed. Of course, there are certain exceptions provided in case of services provided using 
electronic means and in situations where goods are temporarily imported for repairs etc. and are 
subsequently exported without being used in India. 

1 Service Tax Rules, 1994
2 Integrated Goods and Services Tax Act, 2017
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Coming to GST, Section 13(2)  of the IT Act, provides for place of supply in general. It is akin to Rule 3 
(supra). Accordingly, the place of supply for all services except those covered under sub-section (3) to (12) 
shall be the location of the recipient of service. Section 13(3)(a) provides for place of supply of services in 
respect of goods. The wordings of this provision are identical to Rule 4 supra. The comparative provisions 
of Rule 4(a) and section 13(3)(a) are reproduced as under for perusal.

Rule 4(a) of Place of Provision of Services Rules, 
2012

Section 13(3)(a) of IT Act, 2017

The place of provision of following services shall 
be the location where the services are actually 
performed, namely:

(a)  services provided in respect of goods that are 
required to be made physically available by the 
recipient of service to the provider of service, or to 
a person acting on behalf of the provider of 
service, in order to provide the service:

Provided that when such services are provided 
from a remote location by way of electronic means 
the place of provision shall be the location where 
goods are situated at the time of provision of 
service:

Provided further that this clause shall not apply in 
the case of a service provided in respect of goods 
that are temporarily imported into India for 
repairs and are exported after the repairs without 
being put to any use in the taxable territory, other 
than that which is required for such repair

The place of supply of the following services shall 
be the location where the services are actually 
performed, namely:

(a) services supplied in respect of goods which are 
required to be made physically available by the 
recipient of services to the supplier of services, or 
to a person acting on behalf of the supplier of 
services in order to provide the services:

Provided that when such services are provided 
from a remote location by way of electronic 
means, the place of supply shall be the location 
where goods are situated at the time of supply of 
services:

Provided further that nothing contained in this 
clause shall apply in the case of services supplied 
in respect of goods which are temporarily 
imported into India for repairs or for any other 
treatment or process and are exported after such 
repairs or treatment or process without being put 
to any use in India, other than that which is 
required for such repairs or treatment or process;

In view of the above-reproduced provisions of Rule 4(a)/section 13(3)(a), it provides that services 
provided in respect of goods are covered under this rule. In view of the language used, a view can be taken 
that the said Rule 4(a)/section 13(3)(a) covers only those services which are performed on the goods in 
order to give value addition to the goods concerned and not in case of research, testing or analysis 
services undertaken on goods which get consumed or lose their commercial value in such process of 
research or testing. Accordingly, it can be said that scientific research, testing and analysis services are not 
covered by these provisions and are covered by the general rule. Consequently, it canbe argued that the 
place of supply/place of provision for these services can be said to be the location of the recipient of 
service i.e. outside India and not the place where such goods are located. Assuming all other conditions 
required for export are satisfied, since the place of supply/place of provision is outside India, the services 
provided would be qualified as ‘export’. 
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On the other hand, it is equally possible to argue that the language of Rule 4(a)/section 13(3)(a) is wide 
enough to cover all kinds of services which require the goods from the recipient and services performed 
on them despite of the fact that such services are not value additive qua such goods. Accordingly, it can be 
argued that the place of supply/place of provision of scientific research, testing and analysis services is 
the location where the services are actually performed i.e. India and not the location of recipient. Since 
place of supply/place of provision is in India, this implies that the services would not be covered as 
exported service even though consideration has been received in convertible foreign exchange and on 
top of this, the service would be reckoned as taxable service and the Indian entity is required to collect 
service tax/GST from his foreign client and accordingly remit the tax amount to Government.

In view of the interpretational issue, the matter reached courts/tribunals which are examined in the 
subsequent paras.

Jurisprudence evolved under the Service Tax:

3The e-guide issued by CBIC   with respect to negative list-based tax of services effective from 01.07.2012 
clarifies the scope and ambit of Rule 4 as under:

5.4 Rule 4- Performance based Services

5.4.1 What are the services that are provided "in respect of goods that are made physically available, by 
the receiver to the service provider, in order to provide the service"?- sub-rule (1):

Services that are related to goods, and which require such goods to be made available to the service 
provider or a person acting on behalf of the service provider so that the service can be rendered, are 
covered here. The essential characteristic of a service to be covered under this rule is that the goods 
temporarily come into the physical possession or control of the service provider, and without this 
happening, the service cannot be rendered. Thus, the service involves movable objects or things that can 
be touched, felt or possessed. Examples of such services are repair, reconditioning, or any other work on 
goods (not amounting to manufacture), storage and warehousing, courier service, cargo handling 
s e r v i c e  ( l o a d i n g ,  u n l o a d i n g ,  p a c k i n g  o r  u n p a c k i n g  o f  c a r g o ) ,  t e c h n i c a l  
testing/inspection/certification/ analysis of goods, dry cleaning etc.It will not cover services where the 
supply of goods by the receiver is not material to the rendering of the service e.g. where a consultancy 
report commissioned by a person is given on a pen drive belonging to the customer. Similarly, provision 
of a market research service to a manufacturing firm for a consumer product (say, a new detergent) will 
not fall in this category, even if the market research firm is given say, 1000 nos. of 1 kilogram packets of 
the product by the manufacturer, to carry for door-to-door surveys.

In view of the above-extracted para of e-guide, CBIC has clarified that the intent of Rule 4 stating that the 
said rule is applicable only to those cases where it is impossible to carry out the services unless the goods 
are made available by the recipient of the service. The examples cited to describe the nature of services 
covered under Rule 4 includes technical testing, inspection, certification or analysis of goods. 

3Central Board of Excise and Customs (CBEC) was the administrative body for implementation of Indirect Taxes in the Country. 
This is currently known as CBIC (Central Board of Indirect Taxes and Customs) and continues to be head organization for 
implementation of Indirect Taxes. 
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Further, it has clarified that it will not cover services where the supply of goods by the receiver of service is 
not material to the rendering of service. The examples cited for this are giving pen drive by the recipient of 
service to obtain consultancy report, the conduct of market research for products of service receiver by 
doing door-to-door using the samples given by the service receiver.

Thus e-guide clarified that services of the nature of technical testing, inspection, certification or analysis 
4

of goods come within the ambit of Rule 4. However, in the case of CCE vs. Sai Life Sciences Ltd ,the 
Honourable two-member bench of CESTAT Mumbai has considered the issue related to applicability of 
Rule 4 for the research and development services in pharmaceutical products. In the said case, the First 
Appellate Authority, while acknowledging that some chemicals required for research and development 
are provided by the clients, held that the services are not in respect of those materials. Accordingly held 
that Rule 4 is not applicable. The relevant extracts of the First Appellate Authority order are as under:

The 'deliverables' by the Appellants are neither supplied or owned by the service receiver nor the 
Appellants are providing any service in respect of the deliverables. Synthesis of a new compound using 
various chemicals, solvents, reagents, compounds cannot be called as service in respect of the said 
chemicals, solvents, compounds. Further, the Appellants are formulating the process of the manufacture 
of the new compounds and the process is being sent to their clients/service receiver. It is seen from the 
detail service agreement that the Appellants are engaged into converting compound 120 into compound 
129.

When the above matter was appealed before the Honourable Bench of CESTAT, Mumbai upheld the order 
of the First Appellate Authority by holding that if the benefit of service is accrued outside India, then by no 
stretch of imagination it can be said that there is no export of service. Thus, the Honourable bench of 
CESTAT, Mumbai held that with respect to technical testing and analysis services, Rule 4 is not applicable 
and is covered by Rule 3.

In view of the ratio laid down in the above case, in case of technical testing and analysis services as the 
deliverable involved is technical testing and analysis of the goods involved and its communication by way 
of a report, it can be said that the service involved is not in respect of the goods and accordingly, Rule 4 is 
not applicable.

5
Subsequently, in the case of Principal Commissioner of Central Excise Vs. Advinus Therapeutics Ltd  , the 
Honourable two-member bench of CESTAT Mumbai has again considered this issue and it was held as 
under:

15.Accordingly, we can infer that the location of performance of service in respect of goods is not an 
abstract, absolute expression for fastening tax liability on services that involve goods in some way; for 
that, Rule 3 would have sufficed. A contingency that is not amenable to Rule 3 has been foreseen and 
remedied by Rule 4 and in the process, the sovereign jurisdiction to tax is asserted. It is, therefore, not 
by the specific word or phrase in Rule 4(1) of Place of Provision of Services Rules, 2012 that the taxability 
is to be determined but from the mischief effect intended to be plugged. It is obviously not intended to 
tax any activity rendered on goods as to alter its form because that would be covered by excise on 

4 2016 (2) TMI 724 –CESTAT Mumbai
5 2017 (51) S.T.R. 298 (Tri. - Mumbai)
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manufacture or be afforded privileges available to merchandise trade. The provision itself excludes 
goods imported temporarily for repairs but that does not, ipso facto, exempt goods imported 
temporarily for repairs from taxability which would, by default, be predicated by the intent in Rule 3. 
Consequently, a recipient in India would be liable to tax on such temporary imports for repairs while 
service to a recipient located abroad would not be taxable. This is in consonance with the privilege of 
exemption afforded to export of services. The special and distinct role of Rule 4 becomes clearer. 

16. Not intended to tax the activity of altering goods supplied by the recipient of service or for repairs on 
goods, Rule 4(1) of Place of Provision of Services Rules, 2012 would appear, by elimination of possibilities, 
to relate to goods that require some activity to be performed without altering its form. The 
exemplification in the Education Guide referred supra renders it pellucid. Certification is an important 
facet of trade and such certification, if undertaken in India, will not be able to escape tax by reference to 
location of the entity which entrusted the activity to the service provider in India. This is merely one 
situation but it should suffice for us to enunciate that Rule 4(1) is intended to resorted when services are 
rendered on goods without altering its form that in which it was made available to the service provider. 
This is the harmonious construct that can be placed on the applicability of Rule 4 in the context of tax on 
services and the general principle that taxes are not exported with services or goods.

17.The goods supplied to the respondent, minor though the proportion may be, are subject to alteration in 
the course of research. It is not asserted anywhere that these goods, in its altered or unaltered form, are 
sent back to the service recipient; if it were, the provisions of Customs Act, 1962 would be invoked to 
eliminate tax burden. If the goods cease to exist in the form in which it has been supplied, it cannot be 
said that services have been provided in respect of goods even if it cannot be denied that services have 
been rendered on the goods. Consequently, the provisions of Rule 4 (1) are not attracted and, in terms 
of Rule 6A of Service Tax Rules, 1994, the definition of export of services is applicable thus entitling the 
appellant to eligibility under Rule 5 of Cenvat Credit Rules, 2004.

In view of the above excerpts of the decision of Honourable CESTAT in the above-referred case, the 
purpose and intent of Rule 4 [now, Section 13(3)(a)] has been laid down as under:

a. The intent of Rule 4(a) is to remedy out some specific situations that would otherwise have 
enabled escapement from tax where Rule 3 may not serve to confer jurisdiction.

b. The intent of Rule 4(a) is not to tax any activity of altering the goods supplied by the recipient 
because it would be covered by an excise on manufacture or be afforded privileges available to 
merchandise trade. 

c. Rule 4(a) itself excludes the cases where repair services are undertaken by importing the goods 
temporarily and are exported after such repairs. This exception has been made in consonance 
with the privilege given to exporter of services.

d. If the goods cease to exist in the form in which it has been supplied, it cannot be said that services 
have been provided in respect of goods even if it cannot be denied that services have been 
rendered on the goods.

e. Alteration of goods takes place in the process of research.
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In view of the above proposition laid down in the case of Advinus Therapeutics (supra), though service is 
rendered on the goods, it cannot be said that the service is said to be undertaken in respect of the goods 
to come under the ambit of Rule 4 if the goods cease to exist in the form in which it has been supplied. In 
the case of technical testing and analysis services, the goods get altered in the process undertaken and 
remain of the goods are generally discarded. Therefore, going by the principle laid down in this case, 
technical testing and analysis cases are not covered by Rule 4 of Place of Provision of Service Rules, 2012 
or under section 13(3)(a) of IT Act. 

Thus, by placing reliance in the above-discussed matters of Sai Life Science (supra) and Advinus 
Therapeutics (supra), a view can be adopted that technical testing and analysis services are not of the 
nature covered under section 13(3)(a) of the IT Act and are covered by section 13(2) itself for the purpose 
of determining the place of supply. Accordingly, the place of supply can be said to be the location service 
recipient which is outside India. As the place of supply of service is outside India, the service involved 
qualify as export of service (zero-rated) and is not taxable.

However, very recently, the Honourable two-member bench of Mumbai CESTAT, in the case of Sai Life 
6Sciences Ltd vs. CCE   has distinguished their own above decisions and concluded that technical testing 

and analysis services that are undertaken on goods supplied by the recipient are covered under Rule 4 of 
the Place of Provision of Service Rules, 2012. The relevant extracts of the said decision under para 5.10 
are reproduced as under:

From the facts of the present case we find that appellant have conducted DMPK Studies in respect of the 
NCE’s provided to them by the overseas client. Rule 4 do not put any conditions in respect of alteration or 
alternation of the goods provided by the service recipient. Reading anything beyond what has been 
provided in the rules/ statue cannot be proper interpretation put to rules. Both the decisions in case of 
Sai Life Sciences and Advinus Therapeutic have proceeded mainly on the principle that taxes should not 
be exported. The taxes are to be determined as per the taxing statue and it is for legislator and tax 
policy makers to determine as to what should be taxed and what should not be taxed. High sounding 
phrases as this cannot restrict or expand the scope of taxing statue. In case something falls within the 
scheme of taxation the same cannot be exempted till specifically exempted by a proper notification. In 
the present case, we find that the activities undertaken by the appellants in terms of DMPK studies 
squarely fall within the scheme of Rule 4 of POPS Rules, and hence the location of service provider shall be 
place of provision of service which is in India and hence cannot be treated as export of service in terms of 
Rule 6A of Service Tax Rules, 1994.

In view of the above-reproduced para of the recent decision, the Honourable two-member bench of 
CESTAT has taken a contrary view by distinguishing their own decisions as discussed above. Accordingly 
held that Rule 4 does not put any conditions in respect of alteration or alternation of the goods provided 
by the service recipient and reading such condition cannot be a proper interpretation of rules. 
Accordingly, it was held that technical testing and analysis services are covered under Rule 4 and the place 
of provision shall be determined to be the place where services are performed.

6 2019 (6) TMI 572 - CESTAT Mumbai
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Legal Proposition under GST law:

Under the GST regime, the issue has been referred to Authority for Advance Ruling of various states and in 
most of the cases, the applications are disposed of without considering the said question on the 
reasoning that the issue involves the determination of place of supply and no jurisdiction has been 
conferred on them in terms of section 97(2) of the CT Act, 2017.

However, in several cases, the issue has been considered and as usual, the issue has been determined in 
favour of Revenue, without appreciating the submissions of the applicant taxpayer. For reference, please 

7 8refer In Re: M/s Cliantha Research Limited   and In Re: M/s Syngenta Bioscience Private Limited 

Representations from Pharma Sector and the Notification to shift the Place of Supply:

In view of the ambiguity on the place of supply, the pharma companies into research, technical testing 
and analysis services were left in doldrums as they are opened to the exposure to pay tax on the value of 
services provided to the overseas client and at the same time, there would be a possibility that the laws of 
the country of their client consider these services as imported services requiring the client to pay their 
respective tax. Thus, the costs associated with their services shoot upand eventually rendering them 
incompetent in the global market.In view of this reason, representations were made on this issue to 
Governments and GST Council.

In terms of section 13(13) of the IT Act, on the grounds of double taxation or non-taxation of the supply of 
service, Government is given the power to notify any description of services or circumstances in which 
the place of supply shall be the place of effective use and enjoyment of a service. 

By exercising this power, Government has issued Notification No. 04/2019-IT (Rate) dated 30.09.2019 
(effective from 01.10.2019) to notify the place of supply for various kinds of research, technical testing 
and analysis services as that of the location of the recipient of service. In view of this notification, the 
pharma sector has obtained relief from this issue and accordingly, their research, technical testing and 
analysis services would be considered as supplied outside India and are exported. 

However, the question remained with respect to services provided by this sector for the period up to 
30.09.2019. Whether the notification can be given retrospective effect to treat the said services as 

9
exported even for the period up to 30.09.2019.Further, recently the said notification is amended   with 
effect from 01.04.2020 to shift the place of supply to the location of the recipient of service with respect 
to maintenance, repair or overhaul service in respect of aircrafts, aircraft engines and other aircraft 
components or parts supplied to a person for use in the course or furtherance of business.

In view of this discussion, the place of supply has been shifted for scientific research, technical testing and 
analysis services of the pharma sector alone. However, these kinds of services are undertaken in other 
sectors as well. Questions remain on the applicability of the provisions of section 13(3)(a) or general rule 
under section 13(2) with respect to the determination of place of supply for these services. Further, the 

7 2019 (6) TMI 1307 - AAR, Maharashtra
8 2019 (10) TMI 751 - AAR, Goa
9 Amendment inserted vide Notification No. 02/2020-Integrtaed Tax (Rate) dated 26.03.2020
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important question that may arise for legal consideration is whether the swift in place of supply for the 
research, technical testing and analysis services of pharma sector alone would be arbitrary and 
discriminative without any reasonable basis and may be challenged since it violates Article 14 of the 
Indian Constitution. This would be so, when all kinds of research, technical testing or analysis services 
would be benefit or value addition to the business of customer located outside India.

Conclusion:

In light of the above discussion, the determination of the place of supply for services of the nature of 
scientific research, technical testing or analysis services is subject to interpretation and different stands 
are taken by judiciary. Further, the practice adopted by Central Government in issuing specific 
notifications to shift the place of supply for services involved in certain sectors would not be considered 
as appropriate solution to rest the ambiguity and to make the services of Indian Companies competitive 
in global market. Further, such practice will lead to further legal complications such as retrospective 
applicability of the benefit given under these notifications and the arbitrary nature of such notifications. 
In view of this reason, it would be advisable for the Government to take a uniform stand on this issue 
across all sectors and put the issue at rest. 

This article is contributed by  CA Sri Harsha Vardhan  K & CA Manindar K, Partners of SBS and Company LLP, 
Chartered Accountants. The authors can be reached at  harsha@sbsandco.com  & manindar@sbsandco.com 
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HOLDING BM AND GM - VIDEO CONFERENCE 
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An attempt is being made to list out on the provisions relating to the conduct of the Board and General 
Meeting, and relaxations by the Ministry of Corporate Affairs relating thereto.

BOARD MEETINGS:

All are aware that Section 173 of the Companies Act, 2013, prescribes, the manner in which the meetings 
of the Board of Directors are to be conducted, including through Video Conferencing or other Audio-
Visual means.

The rules list out that the following matters/decisions of the Board, cannot be dealtthrough Video 
conference means, andcan accordingly be passed by a meeting of the Board of Directors:

(i) Approval of the Annual Financial Statements;
(ii) Approval of the Board’s Report;
(iii) Approval of the Prospectus;
(iv) Audit Committee Meetings for consideration of Financial Statement including Consolidated 

Financial Statement if any, to be approved by the Board under sub-section (1) of section 134 of the 
Act; and

(v) Approval of the matter relating to amalgamation, merger, demerger, acquisition and takeover.

With the COVID-19 pandemic, ravaging the world over, the Management/Board of Directors of Indian 
Corporates are unable to take business decisions, in view of the social distancing, lock-down and other 
directions/initiatives by the Central/State Governments, to avoid the spread of the pandemic.

The matters, which can be carried by a meeting through Video Conference, can be moved and passed, the 
issue comes to the matters which cannot be passed through Video Conference, and can be passed only 
through a physical meeting.  

In view of the ongoing exigency, and the difficulties faced by the Corporates, the Ministry of Corporate 
Affairs, has vide the Companies (Meetings of Board and its Powers) Amendment Rules, 2020, 
Dt:19.03.2020, has amended the Rule-4 of the Companies (Meeting of the Board and its Powers) Rules, 
2014, to provide that w.e.f. 19.03.2020 till 30.06.2020, the meetings on matters referred above, may be 
held through video conferencing or other audio visual means in accordance with Rule 3.

In view of the above, it is a great relief to the Corporates that there need not be a physical meeting of the 
Board of Directors, to take any decision even on the matters which hitherto cannot be  passed through 
Video Conference or other audio visual means.

A detailed article on the procedure of conducting Board meeting through Video conference or other 
1Audio-Visual means, was published in our Wiki – April-2017 edition .

1 https://www.sbsandco.com/blog/meeting-through-video-conference
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GENERAL MEETINGS:

As discussed above, the Companies Act, 2013, provides for conducting the meeting of the Board of 
Directors, except for certain matters through Video conference or other Audio-Visual means, whereas, 
no express provision is available in the Companies Act, 2013, for conduct of the General Meetings i.e., 
Shareholders meetings through Video conference or other Audio-Visual means.

In view of the ongoing exigency, and the difficulties faced by the Corporates, on account of  the 
requirement of social distancing, lock-down and other directions/initiatives by the Central/State 
Governments, to avoid the spread of the pandemic, the Ministry of Corporate Affairs, has vide General 
Circular No.14/2020, Dt: 08.04.2020,and General Circular No.17/2020, Dt: 13.04.2020, has clarified that 
the companies are allowed to conduct Extra Ordinary General Meeting (EGMs)  through Video 
Conference or Other Audio video means, to take all decisions of urgent nature requiring the approval of 
members (other than items of ordinary business or business where any person has a right to be heard), 
through the mechanism of postal ballot/ e-voting in accordance with the provisions of the Companies 
Act, 2013 (Act) and rules made thereunder, without holding an extraordinary general meeting (EGM), 
which requires physical presence of members at a common place, for conducting such EGM on or before 
30.06.2020.

Vide the above referred Circular, Ministry has prescribed the procedure to be adopted for conducting the 
EGM, for the following:

A. Companies which are required to provide the facility of e-voting under Act, or any other 
Company which has opted for such facility.

B. Companies which are not required to provide the facility of e-voting under the Act

ELECTRONIC MEANS:

The rules framed under Section 108 of the Companies Act, provides that the following Companies shall 
provide to its members facility to exercise their right to vote on resolutions proposed to be considered at 
a general meeting by electronic means.

èEvery company which has listed its equity shares on a recognised stock exchange; and
èEvery company having not less than 1,000 members.
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The following are the compliances by the companies conducting EGMs, by both the Companies referred at A and B above, in addition to any other 
requirements provided under the Act or the rules framed thereunder.

Sl.
No.

Requirement Compliance by Companies

Which are required to provide the facility of e-
voting or any other company which has opted for 
such facility

Which are not required to provide the facility of e-
voting

Conduct of EGM, and maintenance 
of transcript

Can be conducted wherever unavoidable, though 
Video Conference  or other Audio-Visual Means.

Transcript to be maintained by the Company, and 
in case of a public Company, the recorded 
transcript, shall as soon as possible, be also made 
available on the website of the Company.

Can be conducted wherever unavoidable, though 
Video Conference  or other Audio-Visual Means.

Transcript to be maintained by the Company, and 
in case of a public Company, the recorded 
transcript, shall as soon as possible, be also made 
available on the website of the Company.

Scheduling of time of the General 
Meeting

Convenience of different persons positioned in 
difference time zones shall be kept in the mind 
before scheduling the meeting.

Convenience of different persons positioned in 
difference time zones shall be kept in the mind 
before scheduling the meeting.

Requirements/facilities èMeeting to allow 2-way teleconferencing or 
WebEx for the ease of participation of the 
members;

èThe participants are allowed to pose 
questions concurrently or given time submit 
questions in advance on the e-mail address of 
the company.

èMeeting to allow 2-way teleconferencing 
or WebEx for ease of participation of the 
members;
èThe participants are allowed to pose 
questions concurrently or given time submit 
questions in advance on the e-mail address of the 
company.
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Maximum time limit to join the 
meeting

The facility shall be kept open at least 15 minutes 
before the time  scheduled to start of the meeting 
and shall remain open till expiry of 15 minutes 
after the scheduled time.

The facility shall be kept open at least 15 minutes 
before the time  scheduled to start of the meeting 
and shall remain open till expiry of 15 minutes 
after the scheduled time.

èShall allow at least 1,000 members to 
participate on first-come-first served basis. 

èLarge shareholders (i.e., shareholders 
holding 2 % or more), promoters, institutional 
investors, directors, KMPs, the chairpersons 
of Audit Committee, Nomination and 
Remuneration Committee and Stakeholders 
Relationship  Committee, Auditors etc., may 
be allowed to attend the meeting, without 
restriction on account of first-come-first 
served basis.

èShall allow at least 500 members to 
participate on first-come-first served basis.

èLarge shareholders (i.e., shareholders 
holding 2 % or more), promoters, institutional 
investors, directors, KMPs, the chairpersons of 
Audit Committee, Nomination and Remuneration 
Committee and Stakeholders Relationship  
Committee, Auditors etc., may be allowed to 
attend the meeting, without restriction on 
account of first-come-first served basis.

Remote e-voting Before the actual date of meeting, the facility of 
remote e-voting shall be provided in accordance 
with the Act and the rules.

NOT APPLICABLE

Recording of Attendance Attendance of members through Video 
conference shall be counted for the purpose of 
reckoning the quorum.

Attendance of members through Video 
conference shall be counted for the purpose of 
reckoning the quorum.
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Voting The Chairman present at the meeting shall ensure 
that the facility of e-voting system is available for 
the purpose of voting during the meeting held 
through Video conference.

èWhere there are less than 50 members 
present at the meeting, then the voting may 
be conducted:

(a) By Show of hands, 

unless demand for a poll is made by any member 
in accordance with Section 109 of the Act.

Chairman for the Meeting Unless the Articles requires any specific person to 
be appointed as Chairman, the chairman for the 
meeting to be appointed as below:

è Where there are less than 50 members 
present at the meeting, the chairman shall be 
appointed in accordance with Section 104 
i.e., chairman to be elected among the 
members present, and if poll is demanded, 
then the to be elected as per the poll.

èIn all other cases, the Chairman shall be 
appointed by a poll conducted through the e-
voting system during the meeting.

Unless the Articles requires any specific person to 
be appointed as Chairman, the chairman for the 
meeting to be appointed as below:

è Where there are less than 50 members 
present at the meeting, the chairman shall be 
appointed in accordance with Section 104 i.e., 
chairman to be elected among the members 
present, and if poll is demanded, then the to 
be elected as per the poll.

èIn all other cases, the Chairman shall be 
appointed by a poll.

7

8

                                        
H

o
ld

in
g B

M
 an

d
 G

M
 - V

id
e

o
 C

o
n

fe
re

n
ce

 



SBS Wiki

 

 

 

www.sbsandco.com/wik

34 |  P a g e 

Poll Pollonly through e-voting system. There shall not be any facility for polling by the 
members at any time before the General meeting, 
and shall take place only at the time of meeting.

èPoll to take place byway of email. The 
company shall provide a designatedemail 
address to all members at the time of sending 
the notice of said meeting, so that the 
member can convey their vote, in case of poll.

èThe confidentiality of the password and other 
privacy issues associated with the 
designatedemail address shall be strictly 
maintained by the company at all times.

èThe Company to take appropriate safety  with 
regard to authenticity of email address(es) 
and other details of the members;

èThe member to cast their cote on the 
resolutions only by sending mails through 
their e-mail address which are registered 
with the Company.

èThe said emails shall only be sent to the 
designated email address circulated by the 
Company.

èIn case of counting of votes requires time, the 
said meeting may be adjourned.

9
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Proxy(ies) Not Available. Since the physical attendance of 
members in any case has been dispensed with, 
there is no requirement of appointment of 
proxies.

Pursuant to Section 112 and Section 113 of the 
Act, representatives of the members may be 
appointed for the purpose of voting through 
remote e-voting or for participation and voting in 
the meeting held through Video conference.

Not Available. Since the physical attendance of 
members in any case has been dispensed with, 
there is no requirement of appointment of 
proxies.

Pursuant to Section 112 and Section 113 of the 
Act, representatives of the members may be 
appointed for the purpose of voting through 
remote e-voting or for participation and voting in 
the meeting held through Video conference. 

Presence of Independent Director 
and the Auditor

Where the Company is required to appoint 
Independent Directors, atleast one Independent 
Director shall attend the said meeting.

Further the Auditor or his Authorised 
representative, who is qualified to be the auditor 
shall also attend the said meeting.

Where the Company is required to appoint 
Independent Directors, at least one Independent 
Director shall attend the said meeting. If not 
required to be appointed, then Independent 
Director is not required.

Further the Auditor or his Authorised 
representative, who is qualified to be the auditor 
shall also attend the said meeting.

Presence of Institutional Investor 
Members

Institutional Investor Members, if any, must be 
encouraged to attend and vote at the said 
meeting. 

Institutional Investor Members, if any, must be 
encouraged to attend and vote at the said 
meeting. 

10
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Mode of Service of Notice èNotices to members to be given only through 
e-mails registered with the company or with 
the depository participant/depository.

èIn the Public Notice as required under Rule 20 
(4) (v) of the rules, the following matters shall 
also be stated:

(a) Statement that the EGM is convened in 
compliance with the provisions of the Act, 
and the General Circular No.14.

(b) The date and time of the EGM

(c) Availability of the notice of meeting on the 
website of the company and the stock 
exchange

(d) The manner in which the members holding 
shares in physical form or who have not 
registered the mail id with the Company, can 
cast their vote through remote e-voting of e-
voting system during the meeting.

(e) The manner in which the members can get 
their email id registered with the company

(f) Any other related information.

èNotices to members to be given only to the e-
mails registered with the company or with the 
depository participant/depository.

èA copy of the notice shall be displaced on the 
website, if any, of the company.

èWhere the Company does not have e-mail id of 
the Shareholder, then the company shall 
contact him over phone or any other mode of 
communication for registration of their e-mail, 
before sending the notice.

èWhere contact details are not available, then 
the company shall cause a public notice, to be 
published immediately, in at least one 
vernacular newspaper in the principal 
vernacular language, at least one English new 
paper, in the English language, having wide 
circulation,  in the district, where the 
Registered office of situated, preferably with 
electronic editions, with the following 
information:

13
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èIn respect of companies, transacting any item 
only through postal ballot, upto 30.06.2020, 
or till such others by the ministry, which ever 
is earlier, the requirements of Rule 20 of the 
C o m p a n i e s  ( M a n a g e m e n t  a n d  
Administration) Rules, 2014 i.e., Public 
Notice as well as the framework in General 
Circular No.14 and 17, shall apply mutatis and 
mutandis.

èNotices to members to be given to the e-mails 
registered with the company or with the 
depository participant/depository.

èThe Company to also provide the process of 
registration of e-mail address of members 
and state so in its public notice.

èThe communication of the assent or dissent 
of the members would only take place 
through the remote e-voting system.

(a) Regarding the convening of the Meeting in 
compliance with the General Circular No.14, 
and in connection therewith, proposes to send 
notice to all its members by e-mail at least 3 
days from the date of publication of the public 
notice.

(b) The details of the e-mail and Contact number 
of the company, to which the members may 
contact for getting their email address 
registered in connection with the voting in the 
meeting.

Notice of General Meeting and 
information to be contained therein.

The notice for the General Meeting, shall make 
disclosure with regard to the manner in which 
framework provided by the ministry, and also shall 
contain clear instructions on how to access and 
participate in the meeting.  The Company shall 
provide:
èA helpline number through the Registrar and 

Transfer Agent (RTA), Technology Provider or 
otherwise for the assistance of the 
shareholders.

èProminently display  the notice on the 
website of the Company; and

èIntimate the same to the Stock exchanges in 
case of listed company. 

The notice for the General Meeting, shall make 
disclosure with regard to the manner in which 
framework provided by the ministry, and also shall 
contain clear instructions on how to access and 
participate in the meeting.  The Company shall 
provide:
èA helpline number through the Registrar and 
Transfer Agent (RTA), Technology Provider or 
otherwise for the assistance of the shareholders.
èProminently display  the notice on the 
website of the Company; and

14
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Compliance to be done, where EGM 
Notice was already issued prior to 
the date of the General Circular

In such cases, the framework proposed in the 
Circular, may be adopted for the meeting, in case 
the consent from the members has been obtained 
in accordance with Section 101 (1) of the Act, and 
a fresh notice of shorter duration with due 
disclosures in consonance with the circular to be 
issued consequently. 

In such cases, the framework proposed in the 
Circular, may be adopted for the meeting, in case 
the consent from the members has been obtained 
in accordance with Section 101 (1) of the Act, and 
a fresh notice of shorter duration with due 
disclosures in consonance with the circular to be 
issued consequently. 

F i l i n g  o f  F o r m s  a n d  o t h e r  
compliances

All resolutions passed at the meeting shall be filed 
with Registrar of Companies, within 60 days of the 
meeting, clearly indicating therein that the 
mechanism provided and provisions of the 
circular were duly complied.

All resolutions passed at the meeting shall be filed 
with Registrar of Companies, within 60 days of the 
meeting, clearly indicating therein that the 
mechanism provided and provisions of the 
circular were duly complied.

Matters that cannot be passed 
through Video Conference or other  
Audio Visual means

The following items cannot be transacted through 
aGeneral Meeting by Video Conference.

(a) Ordinary Business i.e., items normally 
transacted at an Annual General Meeting; and

(b) Business where any person has a right to be 
heard.

The following items cannot be transacted through 
a General Meeting by Video Conference.

(a) Ordinary Business i.e., items normally 
transacted at an Annual General Meeting; and

(b) Business where any person has a right to be 
heard.

Applicability For conducting such EGM on or before 
30.06.2020.

For conducting such EGM on or before 
30.06.2020.
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In view of the outbreak of COVID-19, protection and safety of the lives, is the utmost priority, and 
compliance of the law is secondary, and in this regard, to support and enable Companies and LLPs in India, 
to address the threat and economic disruptions caused by COVID-19, the Ministry of Corporate Affairs, 
vide General Circular No.11/2020, Dated: 24.03.2020,  has implemented the following measures to 
reduce the compliance burden and other risks.

 Measures implemented relating to
Sl.
No

.Particulars relating to

Waiver of Additional Fees Ministry has a declared a moratorium period from 01.04.2020 to 
30.09.2020.

During the said moratorium period, no additional fees shall be 
charged for late filing in respect of any document, return, 
statement etc., required to be filed with the Ministry, irrespective 
of its dur date.

This measure will not only reduce the compliance burden, mainly 
the financial burden on the Companies/LLPs, but will also enable 
the Companies/LLPs to file their long standing non-compliant 
companies/LLPs, and make a “FRESH START”.

To this effect, the Ministry has introduced the Companies Fresh 
Start Scheme, 2020 and also made some modifications, to the 
already introduced LLP Settlement Scheme, 2020.

As a One time relaxation, the gap between two consecutive 
meetings of the board shall extend to 180 days till the next 2 
quarters, instead of 120 days, as required under section 173 of 
the Companies Act, 2013.

Convening and holding of 
Board meetings

The applicability of the Companies (Auditor’s Report), Order, 
2020 which was originally from the FY 2019 – 2020, stands 
deferred and to be applicable from the FY 2020 – 2021.

Deferment of CARO, 2020 
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Meeting of Independent 
Directors

This is with regard to the requirement of holding of a meeting by 
the Independent Directors, with out the presence of the Non-
Independent Directors, pursuant to Section Schedule IV to the 
Companies Act, 2013.

It would not be a violation, if the Independent Directors meeting 
is not held for the FY 2019 – 2020.

It is clarified that the Independent Directors may share their 
views among themselves through telephone or e-mail or any 
other mode of communication, if they deem necessary.

The requirement under Section 73 (2) (c) of the Companies Act, 
2013, to create the deposit repayment reserve of 20 % of deposit 
maturing during the Financial Year 2020 – 2021, before 
30.04.2020, is allowed to be complied till 30.06.2020.

C r e a t i o n  o f  D e p o s i t  
Repayment Reserve in  
respect of deposits maturing 
in FY 2020 – 2021.

The requirement under Rule 18 of the Companies (Share Capital 
and Debentures) Rules, 2014, to invest or deposit at least 15 % of 
the amount of debentures maturing in specified methods of 
investments or deposits before 30.04..2020, is allowed to be 

Maturity of Debentures

The requirement of filing the Declaration of Commencement of 
Business by  the new incorporated companies, within 180 days of 
incorporation, is extended by additional 180 days, for 
compliance.

Commencement of Business

Non-compliance of minimum residency in India for a period of at 
least 182 days by at least 01 Director of every company, shall not 
be treated as a Non-compliance for the FY 2019 – 2020.

Resident Director

Filing of DIR-3 KYC/DIR-KYC (WEB) and Form INC-22A (ACTIVE), without any fees:

In addition the above initiatives, the Ministry has also provided an opportunity to the DIN holders of DINs 
marked as ‘Deactivated’ due to non-filing of DIR-3KYC/DIR-3 KYC-Web and those Companies whose 
compliance status has been marked as “ACTIVE non-compliant” due to non-filing of Active Company 
Tagging Identities and Verification(ACTIVE) e-form.

Accordingly, the DIN holders can file DIR-3KYC/DIR-3KYC-Web, and the Companies can file Form INC-22A 
(ACTIVE) as the case may be between 01.04.2020 to 30.09.2020, without any filing fees of Rs.5,000/-
/Rs.10,000/- respectively.

This article is contributed by  CS D V K Phanindra, The author can be reached at phanindra@sbsandco.com
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